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CIVIL DEFENSES TO CRIMINAL RESTITUTION 
CLAIMS 


 
By Katie DeSoto 


 
 


1. CRIMINAL RESTITUTION GENERALLY 
 
Montana Supreme Court has held that restitution is not a criminal punishment, but is 
instead a civil remedy merely administered by the courts for the convenience of victims.  
State v. McClelland, 2015 MT 281, 381 Mont. 164, 357 P.3d 906.   
 
A restitution award “will be upheld if ‘calculated by use of reasonable methods based on 
the best evidence under the circumstances’ and specific documentation is not required.”  
McClelland, ¶ 10.  Restitution must be proven by a preponderance of the evidence, and if 
a defendant does not present contradictory evidence, the District Court may simply rely 
on the estimates of loss from the victim.  McClelland, ¶ 10.   
 
 
Title 46, Chapter 18 governs restitution awards in criminal cases, and allows restitution to 
any victim who suffers a pecuniary loss.   
 
§ 46-18-201 allows the court to award restitution, and § 241 describes the mechanics of 
it: 
 


46-18-241. (Temporary) Condition of restitution. (1) As provided in 46-
18-201, a sentencing court shall, as part of the sentence, require an offender 
to make full restitution to any victim who has sustained pecuniary loss, 
including a person suffering an economic loss. The duty to pay full 
restitution under the sentence remains with the offender or the offender's 
estate until full restitution is paid, whether or not the offender is under state 
supervision. If the offender is under state supervision, payment of 
restitution is a condition of any probation or parole. 


 
What is pecuniary loss, and who gets it?   
 


46-18-243. Definitions. For purposes of 46-18-241 through 46-18-249, 
the following definitions apply:  


(1) "Pecuniary loss" means:  
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(a) all special damages, but not general damages, substantiated by 
evidence in the record, that a person could recover against the offender in a 
civil action arising out of the facts or events constituting the offender's 
criminal activities, including without limitation out-of-pocket losses, such 
as medical expenses, loss of income, expenses reasonably incurred in 
obtaining ordinary and necessary services that the victim would have 
performed if not injured, expenses reasonably incurred in attending court 
proceedings related to the commission of the offense, and reasonable 
expenses related to funeral and burial or crematory services;  


(b) the full replacement cost of property taken, destroyed, harmed, or 
otherwise devalued as a result of the offender's criminal conduct;  


(c) future medical expenses that the victim can reasonably be expected to 
incur as a result of the offender's criminal conduct, including the cost of 
psychological counseling, therapy, and treatment; and  


(d) reasonable out-of-pocket expenses incurred by the victim in filing 
charges or in cooperating in the investigation and prosecution of the 
offense.  


(2) (a) "Victim" means:  


(i) a person who suffers loss of property, bodily injury, or death as a 
result of:  


(A) the commission of an offense;  


(B) the good faith effort to prevent the commission of an offense; or  


(C) the good faith effort to apprehend a person reasonably suspected of 
committing an offense;  


(ii) the estate of a deceased or incapacitated victim or a member of the 
immediate family of a homicide victim;  


(iii) a governmental entity that:  


(A) suffers loss of property as a result of the commission of an offense in 
this state;  


(B) incurs costs or losses during the commission or investigation of an 
escape, as defined in 45-7-306, or during the apprehension or attempted 
apprehension of the escapee; or  
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(C) incurs costs or losses as result of extraditing an offender from an out-
of-state jurisdiction to Montana;  


(iv) an insurer or surety with a right of subrogation to the extent it has 
reimbursed the victim of the offense for pecuniary loss;  


(v) the crime victims compensation and assistance program established 
under Title 53, chapter 9, part 1, to the extent that it has reimbursed a 
victim for pecuniary loss; and  


(vi) any person or entity whom the offender has voluntarily agreed to 
reimburse as part of a voluntary plea bargain.  


(b) Victim does not include a person who is accountable for the crime or 
accountable for a crime arising from the same transaction.  


 
How does the court get information on restitution?   
 


46-18-242. Investigation and report of victim's loss. (1) Whenever the 
court believes that a victim may have sustained a pecuniary loss or 
whenever the prosecuting attorney requests, the court shall order the 
probation officer, restitution officer, or other designated person to include 
in the presentence investigation and report:  


(a) a list of the offender's assets; and  


(b) an affidavit that specifically describes the victim's pecuniary loss and 
the replacement value in dollars of the loss, submitted by the victim.  


(2) When a presentence report is not authorized or requested, the court 
shall accept evidence of the victim's loss at the time of sentencing.  


 
What is available to the defendant to challenge a restitution award? 
 


46-18-244. Type and time of payment -- defenses -- ensuring payment. 
(1) The court shall specify the total amount of restitution that the offender 
shall pay.  
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(2) In the proceeding for the determination of the amount of restitution, 
the offender may assert any defense that the offender could raise in a civil 
action for the loss for which the victim seeks compensation.  


So, under the statutory scheme, a victim is entitled to pecuniary damages that are 
available in a civil case, and a defendant is entitled to challenge such an award using any 
defenses a civil defendant could use in a civil case.   
 
WHAT DOES THAT MEAN?   
 
*  self-limiting in that not all losses available in a civil case are available in a criminal 
case (generals are excluded, punitive damages are excluded)   
 


**N.B.---although generals are excluded, reasonable medical treatment for        
emotional distress would be available as an out of pocket medical expense 


 
*  burden is on defendant to assert those defenses 
 
 


2. WHAT DEFENSES DO WE USE IN CIVIL LITIGATION?  
 
* mitigation of damages (MPI2d 25.94) 
 
* damages can’t be speculative (MPI2d 25.90) 
 
* apportionment of damages  (MPI2d 25.09) 
 
* contributory/comparative fault (MPI2d 2.05) 
 
* causation  (MPI2d 2.07, 2.08, and 2.09) 
 
* reasonableness standard (Montana Code Ann. § 27-1-302) 
 
* no double recovery 
 


3. CASES OF NOTE:     
 
State v. McClelland, 2015 MT 281, 381 Mont. 164, 357 P.3d 906 
 
 Court held Defendant allowed to view treatment plan form (apportionment issues, 
discovery issues)  Key distinction in civil v. criminal---when a civil plaintiff puts his or 
her mental status at issue, we get the information.  Here, privacy must be balanced.   
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***Justice McKinnon’s dissent discusses that CVCP does not have to justify 
administrative decision in awarding benefits to victims, so then should not have to go 
through restitution analysis in court.   
 
State v. Aragon, 2014 MT 89, 374 Mont. 391, 321 P.3d 841  
 
Court analysis of causation v. burden and nature of proof (again, dissent by McKinnon 
raises causation analysis issues, and raises the question of what the defendant has to show 
in order to challenge a victim’s statement of loss) 
 
State v. Barrick, 2015 MT 94, 378 Mont. 441, 347 P.3d 24 
 
Defense to wage loss under plain language of the statute (out of pocket expense v. loss) 
and discovery (note civil cases cited for discovery standard, request for discovery 
apparently only refused because no substantial need).  So, in some light, this is how you 
present it to the district court.  If meds seem far excessive (go back to reasonable 
damages), you have substantial need.   
 
City of Billings v. Edwards, 2012 MT. 186, 366 Mont. 107, 285 P.3d 523 
 
Court analysis of whether losses were the result of a commission of an offense (failure to 
remain at scene, failure to notify) when the victim claimed damages resulting from being 
hit by car.  Court notes direct losses are not the only ones available under restitution, and 
sufficient connection found based on witness testimony.  Also analysis of when to raise 
comparative fault/apportionment is appropriate---should not be raised for the first time on 
appeal.  
 
State v. Sharp, 2006 MT 301, 334 Mont. 470, 148 P.3d 625  
 
Insurance company appropriately given restitution when it had paid for loss for vehicle---
issues related to made whole (from Skauge v. Mountain States) not applicable when no 
evidence the victim had not been made whole.   
 
PRACTICE POINTS TO CONSIDER: 
 


1. What evidence will the prosecution present at sentencing, how you will you know 
what it will be, and how will you counter it?   
 


a. Affidavit v. live testimony 
b. Do you need an expert witness 
c. If medicals are high, under what circumstances can you get the records and 


potentially have a medical provider review/testify?   
d. Are Independent Medical Examinations ever authorized/allowed? 
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2. When should these arguments be made?   
 


3. Are there any alternative dispute resolutions available? 
 


a. Mediation 
 


i. Court or private 
 


b. Civil resolution pending during sentencing 
 







MCA Contents / TITLE 27 / CHAPTER 1 / Part 3 / 27-1-302 Damages to b


TITLE 27. CIVIL LIABILITY, REMEDIES, AND LIMITATIONS
CHAPTER 1. AVAILABILITY OF REMEDIES -- LIABILITY


Part 3. Measure of Damages


27-1-302. Damages  to  be  reasonable.  Damages  must  in  all  cases  be  reasonable,  and  where  an


obligation of any kind appears to create a right to unconscionable and grossly oppressive damages contrary to


substantial justice, no more than reasonable damages can be recovered.


History: En. Sec. 4366, Civ. C. 1895; re-en. Sec. 6087, Rev. C. 1907; re-en. Sec. 8705, R.C.M. 1921;
Cal. Civ. C. Sec. 3359; Field. Civ. C. Sec. 1878; re-en. Sec. 8705, R.C.M. 1935; R.C.M. 1947, 17-607.


Created by


…


27-1-302. Damages to be reasonable, MCA http://leg.mt.gov/bills/mca/title_0270/chapter_0010/part_0030/section_0...


1 of 1 9/13/2017, 5:55 PM







INSTRUCTION NO.  ______ 
 


Negligence on the part of the plaintiff does not bar his/her recovery unless such 


negligence was greater than the negligence of the defendant.  However, the total amount 


of damages that plaintiff would otherwise be entitled to recover will be reduced by the 


court in proportion to the amount of negligence you attribute to the plaintiff 


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
*’s No. _____ 
G____R____W____  
 
MPI2d 2.05     Negligence -- Contributory Negligence 
 
 
Source:  Mont. Code Ann. § 27-1-702; Smith v. Rorvik, 231 Mont. 85, 751 P.2d 1053 
(1988). 







INSTRUCTION NO.  ______ 
 


The defendant is liable if his/her negligence was a cause of plaintiff’s 


(injury/death damage).   


The defendant’s conduct is a cause of the (injury/death/ damage) if it helped 


produce it and if the (injury/death/ damage) would not have occurred without it.   


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note:  The “single-cause” (MPI2d 2.07) and “multiple cause” (MPI2d 2.08) instructions 
are mutually exclusive alternatives.  One or the other may be given, but not both.  For 
cases where chain of causation is in issue, see MPI2d 2.09. 
 
*’s No. _____ 
G____R____W____  
 
MPI2d 2.07     Negligence – Causation (Single Cause) 
 
 
Source:  Busta v. Columbus Hosp. Corp., 276 Mont. 342, 916 P.2d 122 (1996). 







INSTRUCTION NO.  ______ 
 


 The defendant is liable if his/her negligence was a cause of plaintiff’s 


(injury/death/damage).   


 The defendant’s conduct is a cause of the (injury/ death/damage) if, in a natural 


and continuous sequence, [it helped produce it and if the (injury/death/damage) 


would not have occurred without it] [it is a substantial factor in bringing it about]. 


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
Note:  The bracketed portions are mutually exclusive alternatives.  One or the other may 
be given, but not both. 
 
Comment:  In those cases where the chain of causation is in issue (e.g., where there is an 
allegation of an independent intervening cause), the Supreme Court opinion in Busta v. 
Columbus Hospital Corp., 276 Mont. 342, 916 P.2d 122 (1996), recommends modifying 
causation instructions as indicated in this instruction.  In such cases, Court and counsel 
should draft additional instructions by reference to Sizemore v. Montana Power Co., 246 
Mont. 37, 803 P.2d 629 (1990), and Restatement(Second) of Torts §§ 440 through 452.   
 
*’s No. _____ 
G____R____W____  
 
 
MPI2d 2.09     Negligence – Causation (Chain of Causation) 







INSTRUCTION NO.________ 
 


 Where a pre-existing condition has been aggravated by the accident, it is your 


duty, if possible, to apportion the amount of disability and pain between that caused by 


the pre-existing condition and that caused by the accident and compensate the plaintiff 


for that caused by the accident.  But, if you find that the evidence does not permit such an 


apportionment, then the defendant is liable for the entire disability and pain.   


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
*’s No. _____ 
G____R____W____  
 
MPI2d 25.09     Damages -- Personal Injury (Pre-Existing Condition) 
 
 
Source:  See Callihan v. Burlington N., Inc., 201 Mont. 350, 357, 654 P.2d 972, 976 
(1982); see Priest v. Taylor, 227 Mont. 370, 740 P.2d 648 (1987) (regarding possible 
instruction on burden of proof). 







INSTRUCTION NO.________ 
 


 You are permitted to award compensation only for future loss or harm which is 


reasonably certain to occur.  Recovery cannot be denied for damages simply because they 


are difficult to determine.   


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
Comments: 
  
 (1)  When used, this instruction should be given after the second paragraph in 


MPI2d 25.00. 
 (2)  In cases where susceptibility to future damage or loss of chance is an issue, 


the Commission makes no recommendation as to applicability of this instruction.   
 
*’s No. _____ 
G____R____W____  
 
MPI2d 25.90     Damages -- Speculation Prohibited 
 
 
Source:  See Mont. Code Ann. § 27-1-203 (cited in Frisnegger v. Gibson, 183 Mont. 57, 
70-71, 598 P.2d 574, 582 (1979)); State Bank of Townsend v. Maryann’s, Inc., 204 Mont. 
21, 35-36, 664 P.2d 295, 302-303 (1983) (forecast of earnings admissible); see also 
Hostetter v. Donlan, 221 Mont. 380, 382-383, 719 P.2d 1243, 1245 (1986) (difficulty of 
determination); see also Stensvad v. Miners & Merchants Bank of Roundup, 196 Mont. 
193, 640 P.2d 1303 (1982). 







INSTRUCTION NO.________ 
 


 The plaintiff has a duty to minimize his/her damages.  However, that duty does 


not require him/her to do what is unreasonable or impracticable, [and, consequently, 


when expenditures are necessary for minimization of damages, a person who is 


financially unable to make such expenditures has no duty to minimize.] 


 
 
 


GIVEN:___________________________________ 
     District Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Comment:  Use bracketed material where applicable. 
 
*’s No. _____ 
G____R____W____  
 
MPI2d 25.94     Damages -- Mitigation of Damages 
 
 
Source:  See McPherson v. Kerr, 195 Mont. 454, 460, 636 P.2d 852, 856 (1981); see also 
Brown v. Webb, 173 Mont. 275, 283-284, 567 P.2d 450, 455 (1977); and Cuddy v. U.S., 
490 F. Supp. 390 (D. Mont. 1980). 
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Ethics in Criminal Defense Practice (1 Ethics Credit) 
 


I. Effective Assistance of Counsel v. Competent Representation – A rose by any 
other name? 
 


A. Constitutional Effectiveness 
 
1. Federal Court 
2. State Court 
3. Tribal Court - Tribal Law and Order Act 


 
B. Rules-Based Competency 


 
    II. The Latest from SCOTUS  
 


A. Plea Bargaining: The New IAC Frontier – U.S. v. Lee, 137 S. Ct. 1958 (2017) 
B. Addressing Blatant Racism Through the IAC Backdoor – Buck v. Davis, 580 U.S. 


___ (2017) 
 


    III.  Competent Pretrial Practice – Open Issues & Best Practices 
 
A. U.S. v. Ruiz, 536 U.S. 622 (2002) 
B. IAC Waivers 


 
Resources: 
 
https://www.fairtrials.org/ 
 



https://www.fairtrials.org/
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to represent human beings and defend our Constitutional rights as a
Missoula County Public Defender. Although he continues to question the
constitutionality of the State public defender system, it was the best
career decision of his life. As a public defender, he has been round-housed
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1985 to 2017, Dr. Scolatti has logged over 10,000 hours of group therapy
with sexual offenders in the prison and the community. In addition, Dr.
Scolatti has forensically evaluated several hundred criminal defendants
for competency and criminal responsibility issues.


At the present time Dr. Scolatti divides his time as the Mental Health
Consultant for the State Office of the Public Defender, Consultant for
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EVALUATION OF SEXUAL OFFENDERS
The First Annual Criminal Defense Gridiron


September 22, 2017


Michael J. Scolatti, Ph.D.
mjs@sabersop.org


I. Referral Sources of Sex Offender / Psychosexual Specific Evaluations


1. Defense Attorneys
2. County Attorneys
3. Probation and Parole
4. Department of Public Health and Human Services
5. Judges
6. Self-Referrals


II.  Purposes of Sex Offender / Psychosexual Specific Evaluations


1. To aid the defense
2. Provide information useful in “Substantiating” or “Unsubstantiating” allegations
3. Determining risk assessments (Level designations)
4. Determining treatment needs


III.  Hypothesis Testing in Evaluations


1. Hypotheses at the onset of every evaluation:


A. Sexual abuse occurred
B. Sexual abuse did not occur
C. Sexual abuse occurred, but someone else did it
D. Sexual abuse occurred, but not to the extent outlined by the victim


IV.  Legal Issues and Evaluations


1. Evaluations and the Fifth Amendment
2. Disclosure of the information
3. Use of the polygraph (only Federal evaluations)
4. Qualifications of the examiner


V. Populations of Offenders


1. Adult Males
2. Adolescent Males
3. Adult Females
4. Adolescent Females
5. Sexually Reactive Children
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VI. What You Should Expect From Your Expert


1.   Questions to Ask Your Expert


A. Credentials (Clinical membership in ATSA & MSOTA)
B. Continuing Education Credits
C. How many offenders (the type your client fits) have they assessed and/or


treated (Federal v. State.
D. Degrees; M.D. v. Ph.D. v. Ed.D. v. MSW or LCSW v M.A., M.Ed., LPCP


i. What to expect in differences in training


VII.  What You Should Ask About the Evaluation


What type of recommendations can you make from the data vs. what you (the lawyer)
would like the examiner to say about your client? Translation; the more detailed and
specific your referral questions the better the examiner can tailor the assessment Tell
the clinician the limitations of the Federal system, explain the sentencing guidelines
and explain what characteristics might be useful in a downward departure


If there is a specific MCA statute you would like the clinician to address tell them.
Most commonly 46-18-222: Exceptions to mandatory minimum sentences,
restrictions on deferred imposition and suspended execution of sentence, and
restrictions on parole eligibility.


If it is a Federal evaluation, explain the sentencing guidelines.


An evaluation should address these standard referral questions:


1. The current psychological/mental health and psychosexual functioning of the
individual


2. The client's personality traits and dynamics in relation to current sex offender
research.


3. The client's dangerousness to the community.
4. The client's amenability to treatment, and possible treatment recommendations.


VIII. What We Need From You


1. Police Reports
2. Victim Statements  (DVD or transcribed)
3. Official Criminal History (NCIC)
4. Medical/Psychological Records
5. Court Documents (Official description of charges)
6. Prior Supervision Records (if available)
7. Witness Statements


IX. The Contents of the Evaluation:


1. Psychosocial History
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A. Family of Origin Information
B. Developmental History
C. Education History
D. Employment History
E. Military History
F. Drug and Alcohol History
G. Criminal History
H. Medical History
I. Marital/Relationship History


2. Psychosexual History


A. Early Childhood Sexual Experiences
B. Sexual Abuse / Humiliation / Trauma
C. Sexual Education / Information
D. Sexual Milestones
E. Masturbation History and Patterns
F. Sexual Relationships
G. Sexual Dysfunctions
H. Sexually Transmitted Diseases
I. Paraphilias


3. Current Allegations / Offense History


Exploration of the Current Offense: (Should contain the following information)


 The client's description of the offense (Type of abuse, frequency of abuse,
duration of abuse)


 If the client reports additional victims these need to be described.
 Questions related to the client's motivations, defense mechanisms,


grooming, etc.
 In child pornography cases it is important for the examiner to see the


pornographic images and note the content, age and sex of models, any
sadistic themes, number of images, retrieval of images, storage and
organization of images.


X. Behavioral Observations / Mental Status Examination


 Description of the person’s appearance
 Description of speech patterns and any behavioral mannerisms
 Description of the client’s mood (anxious, relaxed, teary, etc)
 Description of the client’s presentation (wary, open, arrogant, etc)
 Thought process / content
 Suicidal thoughts, gestures, behaviors, past attempts
 Homicidal thoughts, gestures, behaviors, past attempts
 General or specific statements about competency
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XI. Psychological Testing


(This will vary greatly on training, expertise, orientation and laziness – It is your dime so ask.
MSOTA Standards only requires a general personality inventory.


1. Intelligence Tests


A. WAIS-III
B. Stanford-Binet V
C. Kaufman Adolescent and Adult Intelligence Test
D. Screening Versions of WAIS, KAAIT and Stanford-Binet


2. General Personality Inventories  (overall psychological functioning)


A. Minnesota Multiphasic Personality Inventory-2 or RF2 (general personality inventory)
B. Personality Assessment Inventory (general personality inventory)
C. Millon Multiaxial Inventory–IV
D. NEO Personality Inventory-3


3. Projective Tests


A. Rorschach Inkblot Test
B. Thematic Apperception Test
C. Sentence Completion Test
D. Children’s Apperception Test


4. Psychopathy


A. Hare Psychopathy Checklist - Revised 2nd Edition
B. Hare Psychopathy Checklist: Screening Version
C. Psychopathic Personality Inventory-Revised
D. Self-Report Psychopathy Scale – 4


5. Objective Measures of Sexual Deviance


A. Abel Assessment/or sexual interest" (very important in child porn cases)
B. Affinity 2.5
C. Penile Plethysmography


6. Sex Specific Tests


A. Multiphasic Sex Inventory-II
B. Abel Questionnaire
C. Clarke Sexual History Questionnaire


7.  Neuropsychological Testing


8. Academic/Achievement Testing
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9.  Miscellaneous Testing to Assess Specific Concerns


A. Anger Disorders Scale
B. State-Trait Anger Inventory
C. Barratt Impulsivity Scales
D. Connors Adult ADHD Scales
E. Beck Depression Inventory
F. Beck Anxiety Inventory


10.  Polygraphs (Federal)


XII.  Diagnostics


Use of DSM-5 Classifications


This has changed significantly since DSM 5 replaced DSM-IV-TR.  The 5 Axis model
was totally scrapped.  Several diagnostic categories were eliminated and several
were changed.


Most notable:


1. Substance Use Disorders
2. Autism Spectrum Disorders
3. Neurocognitive Disorders
4. Schizophrenic Disorders
5. Intellectual Disabilities


XIII. Dangerousness and Risk Assessment (Level Designations)


(MSOTA Standards require the use of at least one static and one dynamic risk
assessment instrument)


1. Risk Assessment Instruments:


A. Static – 99R or Static 2002R
B. STABLE 2007
C. Violence Risk Appraisal Guide-Revised (VRAG-R)
D. Vermont Assessment of Sex Offender Risk-2 (VASOR)
E. Risk Matrix 2000
F. Minnesota Sex Offender Screening Tool-Revised (MnSOST)
G. Sex Offender Risk Appraisal Guide (SORAG)


There is no area of sex offender research that is more in flux than risk assessment.  The
above listed actuarial assessments all have a predictive accuracy of at least 70 percent.


XIV. Summary and Recommendations


1. Brief return to the referral questions and purpose of the evaluation
2. Brief description of the client’s demeanor and presentation during the interview(s)
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3. Summary of test results and what they mean in layman’s terms
4. Case formulation (Why the client did what he did, motivations in layman’s terms)
5. Summary of the client’s dangerousness/Level designation.
6. Explanation of departure from the mandatory minimums
7. Summary of the client’s positive and negative prognostic indicators


4. Recommendations / Treatment


A. No Treatment
B. Mental Health Therapy
C. Outpatient / Community-Based Sex Offender Specific Therapy
D. Inpatient / Residential Sex Offender Specific Therapy


XV.  Motivations of Sexual Offenders


1. Control
2. Anger
3. Power
4. Sexuality


Important Factors in Child Molesting


1. Motivation to Abuse
2. Staging
3. Overcoming Internal Inhibitors
4. Overcoming External Inhibitors
5. Overcoming the Victim’s Resistance


Important Factors in Rape


1. Meaning of Aggression
2. Meaning of Sexuality
3. Impulsivity in History and Lifestyle







MONTANA SEX OFFENDER TREATMENT ASSOCIATION


Standards for Evaluation andOngoing Assessment of AdultSexual Offenders
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The following document represents the current standards for use by the Montana Sex OffenderTreatment Association (MSOTA) Clinical Members in their process of assessing risk, recommendingTier designations, determining treatment recommendations, assessing treatment progress, andcontinuing the assessment and monitoring of Adult Sexual Offenders within Montana’scommunities.The date that appears at the bottom of each page of this document represents the most recent dateof revision and publication as established by the members of MSOTA. This is a dynamic documentand revisions will be made by the Standards Committee of as approved by the Clinical Membershipof MSOTA whenever necessary to reflect changes in statutes, or best practices as established withinthe milieu of treatment, legal, and correctional professionals who comprise the collaborativesystem that seeks to protect the citizens of Montana.  Persons referencing this document for anypurpose are advised to check with the MSOTA web site at www.msota.org for the most currentversion.
IntroductionThere are five identified phases of evaluation and assessment. Evaluators and professionalsproviding ongoing assessments shall comply with these Standards at each phase.1. Pre-trial: (investigative) The initial phase of information gathering may includeinvolvement of law enforcement officers, child protective services and otherprofessionals deemed necessary for investigative purposes and management ofcommunity safety. Information and/or assessments compiled before an admissionof guilt is considered the least reliable and incomplete and if completed may needsupplemental data post-disposition. A comprehensive evaluation is mandated bythese Standards post-disposition and presentence. Evaluations conducted prior toan admission of guilt may not meet the requirements of the presentenceinvestigation and may not meet the conditions of these Standards.2. Presentence and post-adjudication: (dangerousness/risk, placement and amenabilityto treatment) An evaluation performed by an MSOTA listed evaluator containing theelements set forth in these Standards must be done prior to sentencing to determinethe juvenile's level of danger and risk, residential needs, level of care and treatmentreferrals. The multidisciplinary team is expected to have a collaborative relationshipat this point and to fulfill the specific roles relative to agency involvement.  Use ofEmpirically informed instruments is required.3. Ongoing needs assessment: (treatment planning, progress and continued assessment)The juvenile’s progress in treatment and compliance with supervision must beassessed on an ongoing basis. Level of risk must be assessed at transition points andincludes considerations of level of functioning, monitoring and follow-up.Measurements and testing instruments shall be utilized as clinically indicated (useof empirically informed tools is mandatory).


When and individual is asking to be reconsidered for Tier Designation a new complete
full Psycho-Sexual Risk Evaluation must be done. A minimum of 1 year must have
passed since the most recent Psycho-Sexual Risk Evaluation was completed.
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4. Release/termination: (community safety, reduced risk and successful application oftreatment tools) Prior to discharge from treatment, a final assessment is necessary.In cases when a juvenile is petitioning the court for termination of registration, areport must be presented to the court with recommendations for continuing ordiscontinuing registration. The final assessment shall make recommendations forfollow-up and aftercare services.5. Follow-up monitoring: (continued monitoring in the community) Probation/parole orother supervising agents must continue monitoring the Offender’s post-treatmentrelease for as long as the court retains jurisdiction. Use of Empirically informedtargets for supervision is considered best practice.
General Accommodations for all Assessments1. The evaluation and subsequent assessments shall be sensitive to the rights and needs of thevictim.2. The evaluator shall be sensitive to any cultural, language, ethnic, developmental, sexualorientation, gender, gender identification, medical and/or educational issues that may ariseduring the evaluation. The evaluator shall select evaluation procedures relevant to theindividual circumstances of the case and commensurate with their level of training andexpertise.


3. Evaluations are an aid to the court and should focus on placement and treatmentrecommendations. It is not the role of the evaluator to establish innocence or guilt in apresentence evaluation. Recommendations should include the ideal level of supervision andplacement and outline the options that are realistic and available.
ENTENCE INVESTIGATIONS
Pre-Sentence Phase Assessment StandardsA pre-sentence investigation (PSI) report may address the following:


 Criminal history  Education/employment
 Financial status  Residence
 Leisure/recreation  Companions
 Alcohol/drug problems  Victim impact
 Emotional/personal problems  Attitude/orientation
 Family, marital andrelationship issues  Offense patterns and victim groomingbehaviors
 Sex offense-specific evaluationreport  Risk factors, risk level, and amenability totreatment
 The potential impact of thesentencing recommendationon the victim
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Based on the information gathered, the pre-sentence investigation report should makerecommendations about an offender's suitability for community supervision. If communitysupervision is recommended for an offender, special conditions and a supervision periodsufficiently lengthy to allow for an extended period of treatment and a period of aftercare andbehavioral monitoring should be requested.When referring an offender for a sex offense-specific evaluation, pre-sentence investigators shouldsend to the evaluator, as part of the referral packet:
 Police reports  The victim impact statement
 Child protection reports  A criminal history
 Any available risk assessment materials  Prior evaluations and treatment reports
 Prior supervision records, if available  Any other information requested by theevaluatorEvaluations received by the pre-sentence investigator that have been performed prior to anadmission of guilt by the offender may not meet the requirements of these Standards.At the time of the intake interview, the pre-sentence investigation writer should provide the sexoffender with a copy of the required disclosure/advisement form and should have the offender signfor receipt of the form.Evaluations are asked to identify levels of risk and specific risk factors that require attention intreatment and supervision, and to assist the court in determining the most appropriate sentence foroffenders. Because of the importance of the information to subsequent sentencing, supervision,treatment, and behavioral monitoring, each sex offender shall receive a thorough assessment andevaluation that examines the interaction of the offender’s mental health, social/systemicfunctioning, family and environmental functioning, and offending behaviors.Sex offense specific evaluations are not intended to supplant more comprehensive psychological orneuropsychological evaluations. Evaluators have an ethical responsibility to conduct evaluations ina comprehensive and factual manner regardless of the offender’s status within the criminal justicesystem.Assessment and evaluation are ongoing processes and should continue through each transition ofsupervision and treatment. Re-evaluation by community supervision team members should occuron a regular basis to ensure recognition of changing levels of risk.The evaluator shall obtain the informed assent of the offender for the evaluation, by advising theoffender of the assessment and evaluation methods to be used, the purpose of the evaluation, and towhom the information will be provided. The evaluator shall explain to the offender about the rolethe evaluator fills with regard to the offender and the court. Results of the evaluation should beshared with the offender and any questions addressed. The evaluation shall explain the limits ofconfidentiality and the obligations regarding mandatory reporting of child abuse.(A) The information shall be provided in a manner that is easily understood, verbally and inwriting, or through other modes of communication as may be necessary to enhanceunderstanding.  All sources utilized to derive conclusions shall be outlined in the body of thewritten evaluation.
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Discussion: When the evaluator is working with a sex offender with
developmental disabilities and obtaining informed assent, the evaluator should be
familiar with characteristics of persons with developmental disabilities such as
cognitive functioning, communication style, mental health issues, vocabulary and
language skills, or other significant limitations. If the evaluator feels that
informed assent could not be acquired at the time of the evaluation, the evaluator
shall obtain assistance from a third party who is not a practitioner from within
the same agency. A third party may be an individual or group of individuals who
understands the definition of informed assent and who has had significant
knowledge of the person’s unique characteristics.(B) The evaluator may obtain the consent of the legal guardian, if applicable, and the informedassent of the offender with developmental disabilities for the evaluation and assessments. Thelegal guardian will be informed of the evaluation methods, how the information may be usedand to whom it will be released. The evaluator shall also inform the offender withdevelopmental disabilities and the legal guardian about the nature of the evaluator’srelationship with the offender and with the court. The evaluator shall respect the offender’sright to be fully informed about the evaluation procedures. Results of the evaluation may bereviewed with the offender and the legal guardian upon request.The mandatory reporting law requires certain professionals to report suspected or knownabuse or neglect to the local department of social services or law enforcement. Evaluators arestatutorily mandated reporters.(C) If informed assent cannot be obtained after consulting with the third party, then the evaluatorshall refer the case back to the community supervision team or the court.(D) The evaluator shall be sensitive to any cultural, ethnic, developmental, sexual orientation,gender, medical and/or educational issues, or disabilities that become known during theevaluation.(E) To ensure the most accurate prediction of risk for sex offenders, the following evaluationmodalities are all required in performing a sex offense-specific evaluation:1. Use of instruments that have specific relevance to evaluating sex offenders and areempirically informed2. Use of instruments which demonstrate adequate reliability and validity3. Examination and integration of criminal justice information and other collateralinformation, including (not an exclusive or inclusive list):a. The details of the current offenseb. Documents that describe victim trauma, when availablec. Scope of offender’s sexual behavior other than the current offense that may be ofconcernd. Structured clinical and sexual history interview
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4. Offense-specific psychological testing and standardized assessments/instruments5. Testing of deviant arousal or interest (i.e. Plethysmograph, and/or Viewing Response Time(VRT) instruments)6. Use of at least one Static and one Dynamic empirically validated risk assessment instrumentthat was normed on a population most similar to the offender being evaluated.
Discussion: Evaluation instruments and processes will be subject to change as more
is learned in this area. Because measures of risk are imperfect at this time,
evaluation and assessment must be done by collecting information through a
variety of methods. Evaluation and assessment therefore currently involve the
integration of physiological, psychological, historical, and demographic
information to adequately assess a sex offender's level of risk and amenability to
treatment. When the evaluator is in doubt, s/he should err on the side of protecting
community safety in drawing conclusions and making recommendations.


Assessment of Persons with Developmental or Cognitive Disabilities(A) Due to the complex issues of evaluating sex offenders with developmental disabilities,methodologies shall be applied individually and their administration shall be guided by thefollowing:1. When possible, instruments should be used that have relevance and demonstratedreliability and validity which are supported by research in the mental health and sexoffender treatment fields as they relate to persons with developmental disabilities.2. If a required procedure is not appropriate for a specific client, the evaluator shall documentin the evaluation why the required procedure was not done.(B) Evaluators shall carefully consider the appropriateness and utility of using a Plethysmographassessment, or VRT assessment with sex offenders who have developmental disabilities. Forthese assessments to be effective with this population, evaluators shall assess whether theoffender has a sufficient level of cognitive functioning to be able to adequately discriminatebetween stimulus cues.
A sex offense-specific evaluation of a sex offender May evaluate the followingrequired areas:1. Cognitive Functioning 2. Mental Health3. Medical/Psychiatric Health 4. Drug/Alcohol Use5. Stability of Functioning 6. Developmental History7. Sexual Evaluation 8. Risk of Re-Offense9. Motivation and Amenability toTreatment 10. Impact on Victim
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Evaluators shall also address the level of functioning and neuropsychological concerns for sexoffenders with developmental disabilities and make appropriate recommendations regardingtreatment modality and any need for additional behavioral interventions or containment andsupervision requirements.
Suggested Specific Tools by Area of Assessment (Not inclusive or
exclusive list)COGNITIVE FUNCTIONING


Intellectual Functioning (Mental Retardation, Learning Disability, and Literacy)
 Clinical Interview  History of Functioning and/orstandardized tests:
 Clinical Mental Status Exam  Observational Assessment
 Case File/Document Review  CollateralInformation/Contact/Interview
 WAIS III  TONI (Test of Non-Verbal Intelligence
 Shipley Institute of Living ScaleRevised  Kaufman IQ Test for Adults
 Stanford Binet V or screeningversion  Slosson Intelligence Test – Revised
 Slosson Full-Range IntelligenceTest  Kaufman Brief Intelligence Test
 Universal Nonverbal Intelligence


Test


Neuropsychological Functioning (fluid intelligence)


 Clinical Interview  Clinical Mental Status Exam
 Observational Assessment  Stanford Binet V
 Case File/Document Review  CollateralInformation/Contact/Interview
 Test of Memory and Learning  K-SNAP
 Cognistat – Neurbehavioral CognitiveStatus Exam  Boston Naming Test
 Boston Diagnostic Aphasia Test  Luria-Nebraska Screening Test
 Weschler Memory Scale Revised  Jacobs Cognitive Screening Test
 Quick Neurological Screening Test  Bilingual Verbal Abilities Test
 Referral to Neuropsychologist ifnecessary  WAIS IV
 Bender – Gestalt


Academic Achievement
 Clinical Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 Collateral  Woodcock-Johnson Psychoeducational
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Information/Contact/Interview Battery, Revised
 Wide Range Achievement Test 3  Referral to Educational Diagnostic ifnecessary
 Referral to Vocational Specialist ifnecessary


MENTAL HEALTH


Character/Personality Pathology
 Clinical Interview  Collateral Information/Contact/Interview
 Clinical Mental Status Exam  Observational Assessment
 Case File/Document Review  Hare Psychopathy Checklist Revised
 Psychopathy Checklist – ScreeningVersion  MCMI-III
 MMPI 2  Personality Assessment Inventory (PAI)
 Jessnes Inventory  Rorschach with Exner Scoring system
 Sentence Completion Series  State-Trait Anger Inventory
 State-Trait Anxiety Inventory  Social/Developmental History


Mental Illness
 Clinical Interview  Collateral Information/Contact/Interview
 Clinical Mental Status Exam  Observational Assessment
 Case File/Document Review  MCMI-III
 MMPI 2  PAI
 Jessnes Inventory  Rorschach Test
 Sentence Completion Series  Symptom Checklist 90
 Brief Symptom Inventory / SymptomAssessment 45  Trauma Symptom Checklist
 Beck Depression Inventory  Positive and Negative Syndrome Scale
 Brief Psychiatric Rating Scale


Self Concept/Self Esteem
 Clinical Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 CollateralInformation/Contact/Interview  MPD (Measures of PsychologicalDevelopment
 CAQ (Clinical Analysis Questionnaire)  CPI (California Personality Inventory)
 Rorschach with Exner Scoring System  PAI
 MCMI-III  MMPI 2
 Jessnes Inventory


Medical/Psychiatric Health (Pharmacological Needs, Medical Condition Impacting
Offending Behavior, History of Medication Use/Abuse)


 Clinical Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 Collateral Information/Contact/Interview  Referral to Physician, if indicated
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 Referral to Psychiatrist, if indicated  Referral for Medical Tests
Drug/Alcohol Abuse


 Clinical Interview  Collateral Information/ Contact/Interview
 Clinical Mental Status Exam  Observational Assessment
 Case File/Document Review  MCMI-III
 MMPI 2  Clinical Analysis Questionnaire
 Personal History Questionnaire  SASSI – III
 Adult Substance Use Survey Substance Use History Matrix


Number of Relapses


 Clinical Interview  Collateral Information/Contact/Interview
 Treatment History  Clinical Mental Status Exam CaseFile/Document Review
 Observational Assessment  Case File/Document Review


STABILITY OF FUNCTIONING


Marital/Family Stability (Past, Current)
 Familial Violence  Familial Sexual
 Financial  Housing
 Social Support Systems


Through:
 Clinical Interview (D)  Interview Attitudes
 CollateralInformation/Contact/Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 History of Functioning  Personal History Questionnaire
 Family Environment Scale  Dyadic Adjustment Scale
 Marital Satisfaction Inventory


Access to Children
 Legal Relationship to Child  Clinical Interview
 Collateral Information


Employment/Education


 Clinical Interview  Collateral Information/Contact/ Interview
 History of Functioning  Case File/Document Review
 Clinical Mental Status Exam  Observational Assessment
 Personal History Questionnaire


Social Skills
 Ability to Form Relationships  Ability to Maintain Relationships
 Courtship/Dating Skills  Ability to Demonstrate AssertiveBehavior
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Through:
 Clinical Interview  CollateralInformation/Contact/Interview
 Clinical Mental Status Exam  Observational Assessment
 Case File/Document Review  Interpersonal Behavior Survey
 Rorschach Exner ScoringSystem  PAI
 Social Avoidance and DistressScale  Miller’s Social Intimacy Scale


DEVELOPMENTAL HISTORY


 Disruptions in parent/child relationship  History of bed wetting, cruelty to animals
 History of behavior problems inelementary school  History of special education services,learning disabilities, school achievement
 Indicators of disordered attachments
o Through


o Clinical Interview o History of Functioning
o CollateralInformation/Contact/Interview o Clinical Mental Status Exam
o Observational Assessment o Case File/Document Review


SEXUAL EVALUATION


Sexual History (Onset, Intensity, Duration, Pleasure Derived)
 Age of Onset of Expected NormalBehaviors  Quality of First Sexual Experience
 Age of Onset of Deviant Behaviors  Age/Degree of Use of Pornography, Phone Sex,Cable, Video, or Internet for Sexual Purposes
 Genesis of Sexual Information
 Witnessed or ExperiencedVictimization (Sexual or Physical)  Current and Past Range of Sexual Behavior


Through:
 Clinical Interview  History of Functioning
 CollateralInformation/Contact/Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 Personal Sentence Completion Inventory  Sex Offender Incomplete SentenceBlank
 Wilson Sexual Fantasy Questionnaire  SONE Sexual History BackgroundForm


Reinforcement Structure for Deviant Behavior
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 Culture  Environment
 Cults/GangsThrough: Clinical Interview


Arousal/Interest Pattern
 Clinical Interview
 Plethysmograph or VRT


Specifics of Sexual Crime(s) (Onset, Intensity, Duration, Pleasure Derived)
 Detailed Description of SexualAssault  Seriousness, Harm to Victim
 Mood During Assault (Anger, Erotic,“Love”)  Thoughts Preceding and Following
 Progression of Sexual Crimes  Fantasies Preceding and Following
 CrimesThrough:


 Clinical Interview  History of Crimes
 Collateral Information  Review of Criminal Records
 Review of Victim Impact Statement, ifavailable  Contact with Victim Therapist
 Polygraph


Sexual Deviance


 Clinical Interview  SONE Sexual History Background Form
 Multiphasic Sex Inventory I or II  Hanson Sexual Attitudes Questionnaire
 Wilson Sex Fantasy Questionnaire  Abel and Becker Card Sort
 Sexual Projective Card Sort  Sexual Autobiography
 Attitudes Toward Women Scale  Burt Rape Myth Acceptance Scale
 Abel and Becker Cognition Scale


Dysfunction (Impotence, Priapism, Injuries, Medications Affecting Sexual Functioning,Etc.)
 Clinical Interview  Multiphasic Sex Inventory I or II
 SONE Sexual History BackgroundForm  Medical tests


Offender’s Perception of Sexual Functioning


 Clinical Interview  History
 Bentler Heterosexual Inventory  Abel and Becker Card Sort
 Plethysmograph  or VRT  Bentler Sexual Behavior Inventory


Preferences (Male/Female; Age; Masturbation; Use of Tools, Utensils, Food, Clothing;Current Sexual Practices; Deviant as well as Normal Behaviors)
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 Clinical Interview
 Plethysmograph  or VRT


Attitudes/Cognition
 Motivation to Change/ContinueBehavior  Attitudes Toward Women, Children,
 Sexuality in General  Attitudes About Offense (i.e., Seriousness,Harm to Victim)
 Degree of Victim Empathy  Presence/Degree of Minimalization
 Presence/Degree of Denial  Ego-syntonic vs. Ego-dystonic Sense ofDeviant BehaviorThrough:


 Clinical Interview  Burt Rape Myth Acceptance Scale
 Multiphasic Sex Inventory I or II  Buss/Durkee Hostility Inventory
 Abel and Becker Cognitions Scale  Attitudes Towards Women Scale
 Socio-Sexual Knowledge and Attitudes


Test (For use with sex offenders who have
developmental disabilities)


Risk of Re-offense


 Criminal History  Sex Offense Risk Assessment Guide
 Rapid Risk Assessment for SexOffender Re-arrest (Sample  excludes incest offenders)
 VRS:SO  MnSOST-R (Normed on Minnesota offendersin the prison)
 Department of Corrections, excludesincest offenders)  CARAT
 Static 99-R or Static 2002-R
 SONAR


Risk of Failure in Treatment and Supervision
 Clinical Interview  Criminal History
 PCLR  SONAR


MOTIVATION AND AMENABILITY TO TREATMENT


 Clinical Interview  Clinical Mental Status Exam
 Observational Assessment  Case File/Document Review
 History of Functioning  Review of Criminal Records
 History of Compliance with Treatment and  Supervision


Discussion: No single test should be seen as absolute or predictive; rather, results should be
seen as contributing to the overall evaluation of the sex offender and his or her risk to the
community. The Offender's self-report is an unreliable source of information during the
evaluation, and the evaluator shall take steps not to rely solely on self-report information.
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ADDITIONAL EVALUATION AREAS FOR SEX OFFENDERS WITH
DEVELOPMENTAL DISABILITIES


Evaluation Areas which may be explored


Level of planning in crime of conviction and other sexual offending behavior
History of functioning
Structured interview
Collateral information


Sexual History, Knowledge, Attitudes,
The Sexual Knowledge, Attitude, and Assessment Tool-Revised (SKAAT-R)
Abel-Blasingame (includes VRT designed for clients with ID)


“Street smarts”
History of functioning
Structured interview
Collateral information


Expressive and receptive language skills
Clinical evaluation
Peabody Picture and Vocabulary Test Revised
(PPVT-R) (B)
Collateral information
Expressive tests, e.g. CELF, TOLD


Social judgment/ability to participate in group settings
History of functioning
Structured interview
Collateral information
Young Adult Institute Tools (YAI Tools)
Emotional Problem Scale (Self-report and Staff Behavioral Observation Report)


Adaptive behavior
Clinical evaluation (D)


Vineland Adaptive Behavioral Scale (B)
Adaptive Behavioral Scale of the American
Association for Mental Retardation (B)


Support systems
History of functioning (D)
Current DD system involvement (F)
Current family involvement (F)
Current social involvement (F,R)


Executive functioning
History of functioning (D)
Structured interview (D)
Collateral information (F)
Wisconsin Card Sort Test (B)
Boston Naming Test (B)
Trail Making Test (B)
Bender-Gestalt (B)
Cognistat – Neurbehavioral Cognitive Status Exam (B)


DD Discussion: Many widely used risk assessment tools have not been created specifically for adult sex
offenders with developmental disabilities. Therefore, the evaluator shall use caution when choosing to
use such instruments and when interpreting the resulting data.
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The evaluator may make recommendations or findings regarding of personswith Developmental or Cognitive Disabilities:1. Level of risk of re-offense and level of risk to the assessed individual in treatment,incarceration, institutionalization, and/or community treatment.2. Amenability for treatment3. Appropriateness for community placement.4. The need for medical/pharmacological treatment, if indicated.5. Expectations for involvement in treatment of the offender’s family6. Specific risk factors that require management and potential interventions7. Access to, contact with and/or restrictions against contact with children and victims8. Upon request, the evaluator (if different from the treatment provider) shall also provideinformation to the case management team or prison treatment provider at the beginning ofan offender's term of supervision or incarceration.Evaluators have an ethical responsibility to conduct evaluation procedures in a manner thatensures the integrity of testing data, the humane and ethical treatment of the offender, andcompliance with the mental health statutes. Evaluators should use testing instruments inaccordance with their qualifications and experience. Un-interpreted raw data from any type oftesting should never be released to those not qualified to interpret.Any required evaluation areas that have not been addressed, or any required evaluation proceduresthat have not been performed, shall be specifically noted. In addition, the evaluator must state thelimitations of the absence of any required evaluation areas or procedures on the evaluation results,conclusions or recommendations. When there is insufficient information to evaluate one of therequired areas, then no conclusions shall be drawn nor recommendations made concerning thatrequired area.





